
GetSwift – Litigation Update – 28 August 2019

Class action 

As previously advised, the Full Court of the Federal Court of Australia delivered judgment on 20 November 

2018 affirming that two of the three competing class actions against the company ought to be permanently 

stayed with only one, the Webb Proceeding, continuing.  

A subsequent application for leave to appeal to the High Court of Australia, filed by Squire Patton Boggs 

(AU) in relation to one of the permanently stayed proceedings, was refused.  This decision brought finality 

to the multiplicity process and confirmed that the Webb Proceeding was to be the sole class action 

proceeding against the company.  The two permanently stayed proceedings were ordered to pay the 

company’s legal costs which were incurred as a result of the appeal processes. In line with those orders, 

the Company is taking steps to recover costs associated with the special leave application in the High 

Court.  The Company has also taken steps to recover costs associated with the appeal to the Full Court of 

the Federal Court.  In that regard, the Company recovered costs in relation to the McTaggart class action, 

and has filed a Bill of Costs for taxation in relation to the Perera class action.

The Webb Proceeding alleges that the company and its director Mr Macdonald failed to meet their 

continuous disclosure obligations and engaged in misleading and deceptive conduct.  

The company and Mr Macdonald strongly dispute the allegations made in the Webb Proceeding (including 

as to any alleged loss) and will continue to vigorously defend the proceedings.  The company has filed its 

defence in the Webb Proceeding and has named Squire Patton Boggs (AU) as a concurrent wrongdoer.

On 7 February 2019, the Court ordered, amongst other things:

⦁ that an opt out notice be issued to group members (being those persons who acquired shares in 
GetSwift Limited during the period relevant to the allegation in the Webb Proceeding of 24 
February 2017 to January 2018 inclusive) by 21 February 2019;

⦁ that the opt out deadline be fixed as 28 March 2019; and
⦁ that mediation commence by no later than 18 April 2019. 

A number of group members elected to submit Opt Out Notices to the Federal Court Registry notifying their 

intention not to be involved in the Webb Proceeding. The parties engaged in mediation in accordance with 

the orders. No settlement was reached. The parties are now engaging in discovery and preparing evidence.

On 24 April 2019, the Court ordered that the Webb Proceeding be listed to proceed to trial on 17 August 

2020.  

To date, the Applicant in the Webb Proceeding has not provided any information, in the pleadings or 

otherwise, to quantify the loss allegedly suffered by the Applicant.  Comments in open court by lawyers for 

the permanently stayed proceedings however, indicated that the alleged total quantum of their claims was, 

at its highest, approximately $75 million. 

There are many important steps that need to occur before any liability is imposed on the company or Mr 

Macdonald in relation to the allegations in the Webb Proceeding.  No provision has been taken in these 

accounts.  Legal fees will be incurred in defending the matter as it proceeds.

ASIC proceedings

As previously advised, on 22 February 2019, the Australian Securities and Investments Commission (ASIC) 

commenced civil penalty proceedings in the Federal Court of Australia against the company and two of its 
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directors: Mr Joel Macdonald and Mr Bane Hunter.  On 15 March 2019 ASIC amended their claim to include 

former GetSwift director and Corporate Counsel, Mr Brett Eagle, as an additional defendant.  The ASIC 

Proceeding alleges that the defendants failed to meet their continuous disclosure obligations and engaged 

in misleading and deceptive conduct.  The claims relate to conduct alleged to have occurred between 

February and December 2017.  

ASIC seeks pecuniary penalties against each of the defendants as well as orders against Mr Macdonald, Mr 

Hunter and Mr Eagle disqualifying them from managing corporations for a period of time.

The trial of the ASIC Proceeding has been listed to commence on 9 June 2020.  The parties are currently 

engaging in discovery and preparing evidence.  

The company, Mr Macdonald, Mr Hunter and Mr Eagle vehemently deny the allegations made by ASIC and 

will vigorously defend the proceedings.

On 29 April 2019, the Company was served by ASIC with a notice to produce documents in relation to the 

vesting of management performance rights by the Company during 1 July 2017 – 31 December 2018. The 

Company is very confident with respect of this notice and is engaging with the regulator.

No provision has been taken in these accounts.  At the present time, it is not possible to predict the ultimate 

outcome of these proceedings.  Legal fees will be incurred in relation to defending the proceedings.
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